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u Marks first é&hviction set aside ih'},,lab:v';c_vontrove.résy o

he case: Erin Marlno 30 of Hicksville, who was convicted last § year

l Experts predlct rulihg will trigger wa\/e of appeals |

" of aggravated vehicular assault, argues that the verdict agalnst her
should be thrown'out. Her attorney says the verdict in the nonjury trial

BY ANN GIVENS

ann gwens@newsday com

A Nassau judge yesterday

threw out a Hicksville woman’s -

drunken driving conviction be-
causé of “potentially tainted ev-
1dence” from the cotinty police

“erimé lab; a tulifig that could .
“sput a. flood of challenges to

other éonvictions. ‘ i
Judge George Péck ruled that

4 in Erin Marino’s nomjury case,

he may have riiled differently

‘had he kilown about the prob-
. lems 4t the lab, which did not .
“surface until abott four months.

aftei het conviction.
“I expect ail avalanche of mo-

3t1ons and, htlgatlon stemming

‘from this decision,”said William

-Kephart, president of the Nassau
Cnmmal Courts Bal Assoc1a— :

t1on ’ I
:‘-:Lawyers and experts have

‘gaid ‘it is impossible to know.

how many cases could be affect-

ed, since no oné knows how far.

back the - etror-plagued lab’s
problems go. District Attorney
Kathleen Rice’s office has said

would llkely have been different if the judge had heard evidence of

" the lab tested drug samples

. that came'through the lab.

-'was piit on probatiofi
tiénal lab accreditation agency -

from about 900 cases a year
since 2007, and 10 percent of
those dte being retested.

Prosecutors said they plan to
appeal Peck’s decision to grant
a new trial to Marino. Rice’s of-
fiéé had no further comment.

Brian Griffin, the Garden City
lawyer representing - Marino,
called for Rice to suspend prose-
cutions and retest all evidence

“Whatever the. lab has put  revelations su-
out will not be believed by a
jury,” Griffin said. .

‘Marino was convicted in Au-~
gust of aggravated vehicular as-
sault for slamming into a mini-
van while driving drunk on .
June 25, 2009, on Route 106 in,
Glen Cove.

Her lawyer sued Deé: 14 t6 *.gi
overturn the convictiofi-— 11 %
days after .the:police ¢

t forii'the basis of the vote
of no confidence be excluded
from jury consideration.”

Of the lab closmg, the judge

that cited 26 violations. -

. Rice and Nassau County Exec—
utive Edward Mangano closed
the lab’s drug-testinig iinit ,on

for those actions from ajury.”

the entire lab a
In particular,.Peck. cited - a

aﬂed to dlS- '

. added “you can't sh1eld thebasis -

. testlng errors atthe Nassau County pohce crime fab.

' unty Judge George Peck agrees yester— 3
day to vacate the verdict, saying that it's wrong for prosecutors to
support closmg the lab based on testing problems whlle maintainirg

' ‘lab tests are still reliable. S .

hpa secutors say they will appeal But the pre5|dent o ,he
local defense bar assoaatlon says the dECISlOH opens the doo‘ or

court document by Rice’s chiéf
of staff, Albert Telchman, seek-

“ifig "appointmeiit of a -special . i
‘prosecutor “tQ ascertain wheth-

er any acts of criminality were
committed, " ificluding whether

. there was an aftempt to over up.
errors or misconduct at the labo- .
oTY.” PR ,‘entueilme

attorney (3 Ve_hlcular Crimes Bu-
reau, said thelab problems affect
drug cases, biit shotild niof affect
diunken dnvmg cases like Mari-
no’s. A campaign against drunk-
en dr1vers has been one of the

hallmarks of the¢5 Ligty)
admlmstratlon !

Mcgormlck sa
dev1ce i

years, it functlon
when- scientists test&d® it
Conmck said that'meant the de-
vice had worked correctly the

-Even:;as. the challenge to

. Marino’s conviction was under
. way,, pohce revealed- that in
nine drunken driving cases test-
“ed Oct. 15, 2010, defendants’ pa-
perwork had been stapled to
. the wrong test results. -, . :
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Cnme iab woes may choke Nassau courts

BY KATHLEEN KERR

kathleen.kerr@newsday.com

Nassau’s courts may soon be

choked with traffic from lawyers .
seeking'to undo DWI guilty ver-.
dicts against their clients;. legalv‘

experts said yesterday

Judge George Peck’s dec1510n~
to set aside the guilty verdict for:
Erin Marino of Hicksville-be- -
cause of sloppy ev1dence-testmg .
at the county police. crime-lab -
- could: spur a steady stre of- : i

L eghl | {vrangling in othér d}
while intoxicated cases 5 by ingt up

]udges already bludened by_

heavy caseloads, some of the ex-

* perts said.

“I would not be surprised if
the Nassau County courts were
déluged within a month,” said
University of Utah law profes-
sor Daniel Medwed, a national-
ly- recogmzed expert in wrong-

. ful -conyictions: “This decision
will provide an incentive for
_other defendants to file similar

~ motions. The whole i issue is sci-

_entific evidence.” .
Wl}en told about Peck's deci-
tion, ! Texas defense att x‘hey

' ”Pafnck MEChakit sdid’ Nhassair's

shoddy testing practices rival a

scandal that erupted at the

Houston . crime laboratory

about a decade ago.

 As in Nassau, Houston's

problems grew steadily and
eventually included question-

" able blood typing, DNA work-

ups'and drug testing. Some pris-
oners were set free because of

40 PEREng dovl ek oy

R TR Ry S vtfuls ¢

same thing all over again,” said

McCann, former pre51dent of
the Harris County Criminal Law-
yers Association. One of Mc-
Cann’s clients got out of jail as a
result of the Houston scandal.
“The crime lab scandal, .in
general, has the. potentlal to re-
open a number of cases,’ > said
Brandon Garrett, a law profes-

“sor who specializes in criminal .

procedures and wrongful con-
victions_ at the University of
Virginia. “Each small rulmg

i):ice ﬁnslvnl)! start to have n im: .

i aue"d’ 34 all cabéd throinifn’

into doubt by shoddy practices

at-the lab should be examined
by the courts.

But Gene O’Donnell, a profes-
sor of law and police studies at
John Jay College: of Criminal
Justice in Manbhattan, shid
-many- people probably won’t

" have enough money to hire law-

- yers to mountlegal challenges
to drunken dnvmg convictions.
“The questioniwill be how
widespread, how' many cases
are thrown into doubt ”
1§ ‘1? ell said. “It [Peck’s dea—
1on su oests: there’s going to
be some 51gn1ﬁcant traffic' to
submit motions.”
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THE ACCUSED

ted vehicular .ssult fo hittin

Erin Marino was convic

ted of _araa g‘inivileriig drunk. . . . Lol L T
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DA office

should putlab
cases on hold

ought to stop prosecut-
" .. ing cases that rest sig-

State Supreme Court “Justice

. George Peck, in tossing out a

drunken-driving conviction and -
ordering .a fnew trial for Erin -
Marino of Hicksville, said as .
-much-in his decision yesterday.

- Peck noted that District-Attor- -

ney Kathleen Rice “ . . certain-
ly ¢an refuse to initiate and con-
tinue prosecutton based upon

“tainted evidence.”

He’s right about that. Tn one ex-

" ample cited in his‘decision, Peck

PHOTO BY PATRICK E. 'Mc"cART'HY

- hol test results to the Wrong case'-
files.

" anew trial. And, in so doing, he ",
" likely opened the floodgates for - -

- ‘other defense attorneys to.c]
Jenge crime lab ﬁndmg' i :

dirced as eviderice in thousa.nds‘«

PHOTQ BY PATRICK E. MCCARTHY:

v
J
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‘had no comment on Peck’s deci- -
"sion yesterday. In court, an as-.
sistant’ district: attorney . »sald .

‘leavesno a.mblgmty about the ne-
cessity of-re-testing potentially.

tainted .evidencé from' the lab.

“Thé blood analyst on thxs case,”-
he said, “mislabeled nine alcohol .
‘test resuits, the effect of ‘which . -
ascribed . incorrect . results to
‘nine defendants.” - .
.In other words; the analyst .
who tested Marino’s blood turns.™
out — months later, after the..
1" lab’s problems ‘came to light -
"’ to be the same analyst responsi-

ble for attaching nine other alco-

. No ‘wonder the ]udge orde

of past and current court.cases:
Rice, uncha.ractenstlcall

the office would appeal. .
That’s the DA’s cho1ce, but it's
the #rong one. As it is, Rice’s of-
fice, recognizing problems at the
lab, now gives defense lawyers,

, as,part of the discovery process,
Copies of a. report issued by, the | I
ev'aluatlon Company.: that put the '

T . nificantly on evidence
- vetted through the: county’s dlS-
-credited crime lab. -

- That can’t be enough.

" dants will go into Nassau.
nal courts, where they are pre-:

‘District

he

- 'labon probatmn.

That’s not.enough, ‘Peck sa1d

- in his ruling, pointing out the
_-DA’s office can’t say it has no

confidence in the lab and then
go into court and stand by the
lab’s work.

The job of prosecutmg usmg

- evidence from the lab got tough-

er in Marino’s case because
week after week, as the hearing
continued; there were more and -

issues-— from inaccurate lab.

_testing to indications that super-
. visors knew but said little about
. problems at the facility. % -

Peck, a prosecutor. under the -
late District Attorney Denis Dil-
lom, pra.tsed Riceand’ Cou.nry Ex-
ecutive Edward Mangama for

‘their “prompt and respo: nsible

actions” in closing the lab. ;
But the damage:is;done; As it
is, Gov. Andrew M. Cuomo has

.asked an inspector generalito in-

vestigate what went wrong.

,iefen-

- Today and tomorrow, de
rimi

sumed innocent. It is up to prose- :

~more revelations about serious” - -

cutors to-prove otherwxse be-

yond a reasonable a doubt! -

But the lab’s woes are casnng

shadows. of doubt, as Assistant .’

Attorney.- Robert .
Schwartz acknowledged during

2 hearing on Rice’s unsuccessful

attempt to push for the appoint-

" ment of the special prosecutor

she wanted. “Many of the cases
that this office is currently prose-

“cuting. have ‘been-put . at] risk,”.
Schwartz ‘said ‘then. “Many of

the cases that this office has pros-

: .ecuted m_the past are also at .
‘risk. - '

So. Why the appeal of Peck’s de- '

scision? .Why the delay {when
"7 what’s needed is 5o clear and 50
e necessary?

The acting lab dlrector early
on in his investigation ifound

. " problems while reviewing paper-

work. It’s time to go even fur- -
ther. Retest lab results for cur-
rent cases; and Rice should an-
nounce she’s stopping prosecu-

- Hons, that rel,y) s1°n1.ﬁc:antly;. on .
ab resilts tnfil tJng

s oalar i
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